Update on EPA's VGP Implementation

TO:      CSA MARITIME POLICY AND OPERATIONS COMMITTEES

            INTERNATIONAL COLLEAGUES AT BIMCO AND ICS

            SHIPPING INDUSTRY BALLAST WATER COALITION (FULL DISTRIBUTION)

A number of calls have come in to CSA inquiring about recent developments related to implementation of the vessel general permit (VGP) program relating specifically to (1) legal actions and (2) at least two issues addressed in Chapter 6 of the VGP which contains additional state requirements.   This and future emails are an attempt to keep all industry partners advised of the developments.

LEGAL ACTIONS:  On the first day on which the VGP could be challenged in court, a number of legal actions were initiated.  At the federal court level, two petitions for review have been filed.   A coalition of environmental groups filed a petition for review against EPA in the 9th Circuit Court of Appeals.  Based on their press releases, these groups will argue that EPA failed to adequately regulate the vessel discharges covered in the VGP to the standards required in the Clean Water Act e.g. the permit requirements are not stringent enough.  An industry group also filed a petition for review against EPA in the DC Court of Appeals although the specific grounds for this filing will not be known until additional documents are filed with the Court.  Although not confirmed, we have also heard that another environmental group(s) will file a petition for review in the 2nd Circuit Court of Appeals.  We will keep you advised of future developments including the lottery procedure which will determine which of these Courts will hear the consolidated cases.  To address one common question which has arisen via phone calls coming into CSA, generally challenges to final actions by an Agency and particular to those involving environmental protection do not stay the final requirements and thus the regulated community should be prepared to be in compliance with the provisions of the VGP on February 6, 2009 unless a party convinces the Court that an emergency stay is justified (very unlikely).  In addition, EPA has advised us that at least 3 actions have been initiated in state court although they have not indicated which parties have filed these actions or the grounds on which the actions are filed, although it is anticipated that these actions are focused on state specific provisions as included in Chapter 6 of the VGP.

STATE SPECIFIC REQUIREMENTS:  Two specific state requirements are being addressed by industry groups.  

First, the additional requirements imposed by California in the VGP Chapter 6 include very significant sampling, testing and monitoring provisions.  These conditions would require, beginning on Feb 7, 2009,  that vessels sample and test their discharges for the broad spectrum of constituents (up to 155 substances)  outlined in the attachments to the Certification.  Given that sampling and testing a single ship discharge for ~10 constituents costs $6-7,000 , the costs for sampling and testing all discharges that occur in CA waters for all of the constituents could easily run into the tens of thousands of dollars per vessel per year.

Last week, thanks to the leadership of the Pacific Merchant Shipping Association (PMSA)  and the World Shipping Council, a meeting was held with the California Water Board to discuss the California conditions.  With respect to the sampling and testing requirements, they discussed the possibility of an alternative compliance approach that would potentially provide higher quality data and also significantly reduce the burden on companies participating in the effort.   In short, the alternative approach would involve development of a cooperative research study that would include a focused research effort to better understand the chemical and physical characteristics of ship effluent discharges.  The study would enable the California Water Board and other interested parties to better understand what ship discharges are most problematic and what discharges may present little, if any, risk to the receiving environment.   The California Water Board expressed considerable interest in such an approach and asked if we (i.e. industry) would develop a draft or “straw man” of how such a cooperative research project may be designed.  We agreed to compile such a draft with the understanding that this was an exploratory exercise without commitments.  If taken forward, the project could operate in one of two ways:  1) CA would impose a mandatory fee on vessels calling in CA that would fund the sampling and testing work to be undertaken by a contracted party; or 2) if a mandatory program were not feasible based on the Water Board’s existing authority, shipping companies may elect to voluntarily participate in the study by contributing a fee per vessel call and by making their vessels available for sampling and testing.  On the benefits side, companies participating in the study would be exempted from the sampling, testing and monitoring requirements and would avoid the need to train crews in sampling, chain of custody protocols, and the considerable expenses associated with laboratory testing of the numerous samples.  

Keeping in mind that this is a “work in progress” and no binding commitments have been made by either the industry or the CA Water Board, the coalition of 6 trade associations which intervened in the original court case (AWO, CSA, Cruise Lines International Association, Intertanko, Lake Carriers Association, World Shipping Council),  will be meeting shortly to discuss additional details of these discussions and next steps.  We will advise of further developments as they become known.

Second, New Jersey, in their 401 certification, has established a zero discharge provision for grey water, effective February 6, 2009.  Because a number of vessels, do not currently have grey water holding capabilities onboard, these provisions are seen as impossible to meet on that date.  Thanks to the leadership of the American Waterways Operators, a meeting was held last week between AWO and the NJ Department of Environmental Protection to discuss this issue.  It now appears that NJ will consider amending or withdrawing these conditions in their VGP and follow the New York and Connecticut provisions which will establish a zero discharge of grey water provision sometime in 2012, allowing vessels time to modify their grey water systems accordingly or find some other suitable alternative.  CSA, along with Intertanko and the Passenger Vessel Association, has been asked and has agreed to submit a letter in support of this amendment.

Understandably, the issues associated with implementation of the VGP is a dynamic process and we will make every effort to keep you apprised of future developments.

Kathy Metcalf

